Tap chi KHOA HOC PHSP TP.HCM Sé 15 nam 2008

VE TRQ VI TU TINH THAI SHALL TRONG DIEN NGON
HIEN PHAP HQP CHUNG QUOC HOA Ki

Dwong Thi Hién"

1. Hién phap Hop ching qudc Hoa Ki (HPHK) - ban Hién phép lau doi nhit cua
nhan loai hién vin dang cd hiéu lyc phap luat 13 vin ban da dugc xem xét tir nhiéu
goc do luat hoc, triét hoc, chinh tri hoc...Nghién ciru dudi day gidi thiéu mot cach
phén tich van ban nay tir goc d6 ngdn ngir hoc. Mot trong nhirng chirc nang co ban
caa vin ban HPHK 1a quy dinh quyén va nghia vu cho cac ddi tugng thudc pham vi
diéu chinh cta van ban. N6i mot cach khac, van ban luat thé hién nhiing gi cac dbi
tuong phai l1am, khdng dugc 1am, hay cé thé lam/khdng Iam. Chinh vi vay trong vin
ban Hién phap c6 cac quy pham la quy pham cidm doan, quy pham bt budc va quy
pham tdy nghi. Chirc ning nay dugc hién thuc hoa trén van ban bang céc trg vi tir
tinh thai nhu “shall”, “must”, “may”...Must va shall thuong dugc sir dung trong cac
cau thé hién sy cAm doan, bt budc hodc xac dinh thiét ché, may thuong dugc su
dung dé dién dat nét nghia tly nghi, cho phép (permission), hoic kha ning
(possibility). Tuy nhién trong dién ngon Hién phap Hoa Ki, nha lap phap d& khong
mot lan sir dung tro vi tir must, thay vao do tro vi tir shall duoc khai thac triét dé va
xuat hién hau nhu trong tat ca cac cl; bén canh d6 may ciing duoc ding trong mot sé
truong hop nhat dinh. Bai viét ndy sé& tap trung khao sat cach sir dung tro vi tir tinh
thai shall trong dién ngdn Hién phap Hoa Ki va dé cap mot sb van dé lién quan toi
viéc dich thuat cac quy pham c6 chira trg vi tir ndy sang tiéng Viét.

2. Shall trong dién ngdbn HPHK. Cac nha ngdn ngit hoc déu nhét tri rang “Shall”
la tir duoc sir dung phd bién nhét trong cac van ban luat va thuong gay ra nhiing
diéu mo hd, khé hiéu trong viéc tim hiéu va dich thuat van ban luat. Muc dich chirc
nang cua tur nay khong phai llc nao ciing rd rang. Doi khi khé xac dinh li¢u “shall”
trong mot van canh cu thé dugc ding véi nghia “must” (4p dit nghia vu) hay chi
dung véi nghia thdng thuong. Tiéu chi ma Trosborg va Thornton da néu: “shall”
duoc dung dé dién dat y nghia dinh huéng, chi dao ngudi ta lam hay khdng lam gi”
(4p dat nghia vu hodc cidm doan) hay “néu rd noi dung quy pham phép luat (trong
truong hop cu thé) (mé ta quy pham luat) s& duoc tmg dung dé phén tich viéc st
dung shall trong van ban Hién phép Hoa Ki. Trong dién ngén HPHK, tro vi tir tinh
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thai “shall” dugc st dung, khai thac tir nhiéu giac do ngir nghia khac nhau. Toan vin
HPHK c6 306 truong hop dung shall va cé thé chia theo 3 nhém chirc nang nhu sau:

2.1. Cac ¢l ma trong do6 “shall” dién dat y nghia nghia vu (phai)
Truong hop nay “shall” mang nhimg nét nghia/yéu té nghia cua tir “must”.

Vi du: Bidu 2, iii: ...he shall take Care that the Laws be faithfully executed,
and shall Commission all the Officers of the United States. (...Tong thong phai quan
tam dén viéc phap luat dwoc thuce thi mot cach dung ddin va phai giao pho nhiém vu
cho tat ca cdc Vién chire ciia Hoa K3).

Vi du:Diéu VI, iii. The Senators and Representatives..., shall be bound by
Oath or Affirmation, to support this Constitution; (Cdc thuong nghi si va ha nghi si,
...déu phai tuyén thé hodc khdng dinh bao vé Hién phdp nay).

Thudc nhém nay, trong mot sé truong hop tro vi tir tinh thai “shall” duong
nhu thé hién nét nghia nghia vu, nhung d6 1a tinh nghia vu, tinh bat budc theo nghia
ménh lénh cho tat ca ma khdng quy dinh nghia vu cho mot con nguoi cu thé. Vi vy,
“shall” trong nhitng quy pham nay khong c6 nghia Ia “bét budc” (must) mot cach rd
rang. Su khéc biét nay s& duoc thé hién rd néu so sanh hai quy pham duéi day.

a) (Piéu I, K 3.) he (the President) shall take care that the Law be faithfully
executed, (and shall comission all the officers of the United States) (Tong thong phai
don dbc viéc thi hanh phép luat mot cac dung dan...)

va:

b) (Piéu L, K 4, ii)“...The Congress shall assemble at least once in every Year,
and such Meeting shall be on the first Monday in December, unless they shall by
Law appoint a different Day. (Qubc Hoi s& hop it nhat m&i nim mot lan va phién
hop d6 dugc t6 chirc vao ngay thir Hai dau tién cia Thang Mudi hai trir truong hop
Luat c6 quy dinh ngay khac.)...

Quy pham trong a) quy dinh Tdng théng c6 nghia vu phai dén ddc viéc thi
hanh luat mot céch ding dan. Con Quy pham trong b) 1a mét quy dinh vé thoi gian
t6 chtre hop caa Québc hoi, Qubc hoi 6 nghia vu té chirc hop vao thoi diém do. Va
nhu vay, vi tir tinh thai “shall” trong vi du a) duoc ding dé ap dat mot nghia vu cho
mot con ngudi, mot c& thé cu thé, nd mang nét nghia bat budc ciia must mot cach ro
rang; con trong b) “shall” dwgc sir dung cho muc dich tuyén bé, trinh bay mot quy
pham quy dinh nghia vu ciia mot thiét ché.
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Trong s6 306 lugt dung caa “shall”, ¢ 33 trudong hop “shall” dugc ding vaoiy
nghia phéan chia ¢ truong hgp 2.1.), trong do “shall” dugc dung vaéi nghia “must” ap
dit nghia vu hodc doi hoi/yéu cau caa luat phap d6i voi mot dbi twong cu thé
(specific person/entity). Cac truong hgp con lai (272 truong hop) thudc vao pham
tr0 thir hai. Nhimg truong hop trong nhém thir hai mang ban chét tuyén bé; c6 chirc
nang phét biéu/trinh bay, gidi thiéu luat hoic trao quyén luc.

2.2. CG chira “shall” mang chitc ning/ban chat phi nghia vu (non-
obligatory nature) C6 272 trudng hop trong dién ngdn HPHK thudc pham trd nay;
nghia 1a quy pham khoéng mang mét nét nghia nao cua vi tir tinh thai “must” (bt
budc nghia vu) ma hoan toan mang ban chat chirc ning tuyén bd, mé ta thiét ché,
gidi thiéu luat.

Vi du:

+ (Piéu I, K1 - Piém ii). “Each state shall appoint.., a Number of Electors,
equal to the whole Number of Senators and Representatives to which the State may
be entitled in the Congress ” (“M3i bang s& cir ra.., mot s6 dai cir tri bang tong s6
thuwong nghi st va ha nghi si ma bang s& bau ra trong Qudc hoi)

+ Piéu I, K2, - Diém i The President shall be Commander in Chief of the
Army and Navy of the United States, and of the Militia of the several States, when
called into the actual Service of the United States ...( Tong thong 1a Téng tu 1énh
cac luc lugng luc quan, hai quan Hoa Kx va luc lugng du bi ¢ cac Bang khi dugc
huy dong dé thuc hién cac cong viée dang dién ra ciia Hoa Kx; ...).

Trong 272 trudng hop ndy cd thé chia ra 4 kiéu pham trd nhu sau dua trén
nhitng muc tiéu chirc nang cu thé ma ching dam nhiém:

a. Tiéu pham trd (A): C4c cl tuyén bé trao quyén/ quy dinh quyén luc:

C6 145 cl thudce tiéu pham tri ndy. Céc cl nay dién dat viéc trao quyén hoic
quy dinh quyén luc cho chu thé phap luat. Vi du:

+ Piéu |, K. 8, diém i. “The Congress shall have Power to lay and collect
taxes, Duties, Imports and Exicses, to pay the Debts and provide for the common
Defence and general Welfare of the United states...” (“Québc hoi cd quyén dit ra va
thu cac khoan thué, thué quan, thué mén bai dé tra cac khoan ng, chi phi cho quéc
phong va phuc lgi cdng cong cua Hoa Ki”.)
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+ Pidu I, K. 1. “All legislative Powers herein granted shall be vested in a
Congress of the United States, which shall consist of a Senate and House of
Representatives” (T4t ca quyén luc 1ap phap dugc quy dinh trong Hién phap nay
thudc vé Qudce hoi gdm Thuong vién va Vién dai biéu.).

b. Tiéu pham tri B: Céc tuyén bd gisi thiéu quy dinh cia phap luat, md ta luat.
Thudc tiéu pham tri ndy ¢ 98 ci. Do 1a ¢t c6 ndi dung trinh bay/gisi thiéu dia vi
phép Ii cia mot thiét ché cu thé hodc mot van dé ma céc cu lién quan toi/dé cap toi.
Nhing c thugc tiéu pham td ndy cha yéu bao ham hai dang céu tric cu phép cua
cac cum Vi tir nhu sau:

bl:“shall” dugc dung véi vi tir: be composed, be construed, be inoperative,
assemble, have... Vi du:

+Diéu I, K2, i. “The House of Representatives shall be composed of Members
chosen every second Year ...”’(Ha vién sé bao gé‘m cac Thanh vién dwoc ddan ¢ mot
6 Bang bau ra hai nam mét lan).

+TCA XVII. This amendment shall not be so construed as to affect the
election or term of any Senator chosen before it becomes valid as part of the
Constitution. (Tu chinh 4n nay khong dugc giai thich dé anh huéng dén viéc bau cir
va nhiém ky ctua cac Thugng nghi si dugc lya chon trude khi Tu Chinh &n nay co
hiéu luc nhu mot phﬁn cua Hién phap.)

b2: “shall” véi cac cum tinh ngit hodc danh ngit di lién ké phia sau va phia
trude 1a mot ngir danh tr (danh ngir) vo nhan xung (impersonal noun phrase). Vi du:
+ Diéu |, 8, i. All Duties, Imposts and Excise, shall be uniform throughout the

United States. (Moi khodn thué quan va thué mon bai déu phdi thong nhdt trén toan
13nh thé Hop chiing quéc).

+ Didu VI, 1, i. All Debts contracted and Engagements entered into, before the
Adoption of this Constitution, shall be as valid against the United States under this
Constitution, as under the Confederation. (Tét ca cac khoan ng da vay va cac cam
két dugc dua ra truée khi thong qua Hién phap ndy s& van c6 hiéu lyc dbi véi Hoa
Ki cin ctr vao Hién phap nay ciing giéng nhu dbi véi Lién minh).

c. Tiéu pham tru C: Céc tuyén bd xac dinh, chi rd diéu kién dé quy pham luét
c6 hiéu lyc. Van ban HPHK ¢6 3 cl thudc tiéu pham tru nay, trongdé shall dugc su
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dung cling Vvéi vi tir become va di cling v&i ménh dé chi diéu kién hay chi ra nhiing
yéu cau, diéu kién dé quy pham luat c6 hiéu lyc. Vi du:

+ Piéu 1, 7, ii...If after such Reconsideration two thirds of that House shall
agree to pass the Bill, it shall be sent, together with the Objections, to the other
House, by which it shall likewise be reconsidered, and if approved by two thirds of
that House, it shall become a Law. (Néu sau khi xem xét lai, dw ludt van dwoc hai
phan ba sé thanh Vién cia Vién thong qua thi du ludt sé dwoc giri cho Vién con lgi
kém theo y kién Phdn doi dé xem xét lai va néu dwoc chdp thudn boi hai phan ba sé
thanh vién cua Vién nay thi du ludt sé tro thanh ludt.)

+ TCAXXV, 1. “In case of the removal of the President from office or of his
death or resignation, the Vice President shall become President.” (Trong truong
hop Téng thong bi phé trudt, qua doi hodc tir chite, Phd Tong thong sé tré thanh
Tong thong).

d. Tiéu pham trd d: C0 tuyén b chi ra pham vi 4p dung cta quy pham luét.

C6 10 ¢l thudc tiéu pham tri nay “Shall” trong nhimg ci nay dugc ding cing
V6i vi tir apply, operate, affect ...va nhitng vi tir twong tu nham thyc hién chirc ning
xac dinh pham vi &4p dung cua chu ngit (phan dé) trong cu, vi duy:

+ TCA. XXII. ...But this Article shall not apply to any person holding the office
of President when this Article was proposed by the Congress,.... (.... Nhung Diéu
nay khéng dwege dp dung doi voi bat cir ngwoi nao dang dam nhiém cwong vi Tong
théng khi Quoc Hoi dé xudt Piéu nay, ...)

+ Diéu V:...Provided that no Amendment which may be made prior to the Year
One thousand eight hundred and eight shall in any Manner affect the first and fourth
Clauses in the Ninth Section of the first Article;. (...Voi diéu kién Ia khdng mér Tu
chinh ndo c6 thé duwoc thuc hién trude nam 1808 theo mét cach thirc ¢é thé anh
hiong dén diém i va diém iv trong khodn 9 ciia Diéu I;.)

2.3. Cu trong dé shall thwe chat mang chire ning tuyén bé
bay la nhirng cu trong d6 nghia cua vi tur tinh thai shall khdng r6 ngay khi doc
lan ddu nhung vé thuc chat vi tir nay lai thé hién chirc ning tuyén bb. Trong HPHK
chi ¢c6 mgt truong hop thudc pham tri nay. Diéu nay duoc i giai bai ydu cau vé tinh
chinh xac, rd rang cua van ban Hién phép. Chi trong trudng hop han hiru, nha lap
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hién moi phai s dung toi nét nghia nay cua vi tir tinh théi shall. B6 1a quy pham
trong Diéu V.

+ Diéu V. “The Congress, whenever two thirds of both Houses shall deem it
necessary, shall propose Amendments to this Constitution, or, on the Application of
the Legislatures of two thirds of the several States, shall call a Convention for
proposing Amendments ...; (Khi hai phan ba thanh vién cia ca hai Vién déu xét thy
can thiét, hodc theo y&u cau clia cic co quan 1ap phap ¢ hai phan ba Bang, Qudc hoi
s& triéu tap Hoi nghi dé dé xuat cac Tu chinh Hién phép ...)

Phan thong ké, phan tich trén cho thay trai ngurgce véi nhan thirc thong thuong,
trong mot vian ban quy dinh quyén va nghia vu cho cdng dan va céc thiét ché, dé quy
dinh céc nghia vu, tréch nhiém, céc nha lap hién Hoa Ki @4 khéng sir dung tro vi tir
must, mot trg vi tir ma dudng nhu dwong nhién da thé hién nghia bat budc, nghia vy
hodc cAm doan (must not). Thay vao do vi tir tinh thai shall dwoc st dung day dic
trong van ban, bao chira ca cac nét nghia cia must la quy dinh nghia vu va trach
nhiém (33 truong hop). Bén canh do6 shall con duge sir dung trong cac cu dé tham
gia thé hién nhiéu tang nghia nita nhu trong cac quy pham trao quyén, mo ta pham
vi &p dung cua quy pham lut... Va dé hiéu dung, dich dung ngit nghia cua shall
trong timg trudng hop can phai hiéu rd khdng chi van canh caa quy pham, ma can
c6 ca tri thire V& bdi canh cua toan van ban Hién phap Hoa Ki ciing nhu kién thirc vé
chuyén nganh luat.

3. Vé viéc chuyén dich cac quy pham c6 chira tro vi tir tinh thai shall trong
dién ngdn HPHK sang tiéng Viét

Phan khao sét trén da cho thay, trong toan vian HPHK tro vi tir ndy duogc sir
dung t6i 306 lan. Trong khi d6, nha lam luat d& khdng mot lan nao sir dung tro vi tir
“must” trong van ban. “Shall” dugc xuat hién lién tuc va dién dat nhiéu y nghia.
Piéu ndy da tao ra nét khac biét trong ngdn ngir cua vin ban Hién phép Hoa Ki va
do cang la mét trong nhitng nguyén nhan chinh gy kho khan cho viéc dich thuat
van ban nay tir tiéng Anh sang tiéng Viét. Theo Mellinkoff mot trong chin dic diém
noi bat cua tiéng Anh phép 1i 1 viéc str dung véi tan suat cao nhiing tir thdng thuong
v6i nghia khong théng thuong. Piéu nay khién cho ngudi doc, dac biét 1a nhiing
ngudi ma ngdn ngir chinh khdng phai 1a tiéng Anh va nhimg ngudi khéng nghién
ctru chuyén sau vé luat phap, hét sire 10ng tang, bdi réi khi phai tim mot nét nghia
chinh xac, phu hop cho ngén tir dwoc sir dung trong diéu luat. Cac nha nghién ciu
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nhu Cao (1997), Rarr (1997) da chi ra nhimg vi du cu thé nhitng tir xuat hién day
dac trong cac van ban luat nhu: shall, consideration, equity... Trong do “shall” 1a tu
tiéu biéu nhat va quan trong nhat. Viéc xem xét vi tir tinh thai “shall” 1a can thiét
khong chi vi tin suat sir dung tir ndy qué cao trong vin ban Hién phdp ma con vi mot
thyc té 1a nghia chinh xé&c cua vi tir ndy trong bat ctr diém nao cia van ban luat kho
c6 thé xac dinh dugc néu chi dwa vao tir dién, cho du 1a tir dién chuyén nganh. Nhiéu
nha nghién ciru ngdn ngir va dich thuat ngdn ngir luat da thao luan vé viée sir dung
tir “shall” (Cao - 1997; Meredith - 1979), Trosborg - 1992). Cao d4 chi ra ring
“shall” 1a mot dang hanh thyuc phép li (Ilegal perfomative), mang nghia “must” (phai,
bat budc) theo quy dinh cua phap luat. Cac nha ngdn ngit hoc ciing nhiéu lan kéu goi
cac nha lam luat khi soan thao nhitng diéu khoan khong chira dung cac yéu tb bat
budc thi nén sir dung thi hién tai. Tuy nhién viéc st dung khéng hop li vi tir shall
trong cac van ban luat con rat phd bién. Nhimg truong hop sir dung dudong nhu
khéng hop Ii khién cho viéc tim hiéu van ban rat kho dbi véi nguoi doc va ca ngudi
dich. Phan nay s& xem xét nhitng kh6 khin nay sinh trong qué trinh dich thuat nhiing
quy pham ¢ tro vi tir “shall” trong vin ban Hién phap Hoa Ki. Trosborg da dua ra
quan diém vé viéc sir dung va dich thuat vi tir tinh thai shall. Trude hét Trosborg
hoan toan chia s¢ quan diém cho rang “shall” Ia tro vi tir ding dé dién dat cac ménh
Iénh (Shall is the word of legal comand and should be saved for orders). Ba ciing
canh b&o viéc qué lam dung tir ndy trong cac van ban luat. Ba luu y: “(Ngudi doc) sé
bi ling ting gitta quy pham luat xac dinh, md ta thiét ché véi quy pham luat dinh
hudng cho nguoi ta lam gi va khéng lam gi”. Theo ba khi quy pham luat khéng dua
ra chi dan (Cho phép, cAm doan) ma chi 1a mé ta thé gidi (nhimg quy pham vé chinh
sach, thiét ché) thi nén dugc thé hién bang thuc chi dinh (indicative mood), tirc la
phat ngén nén dung ¢ thi hién tai. Do tro vi tir shall dugc sir dung hét stc da dang
trong cac loai ci mang céc chirc niang khac nhau thé hién quan hé lién nhan trong
van ban Hién phap Hoa Ki, viéc dich thuat vi tir nay sao cho chinh xac gap nhiéu
khé khan.

Chung tdi d& khao sat ban dich vian ban Hién phép Hoa Ki (theo ban dich cua
Pai sir quan Hoa Ki tai Viét Nam va Nha xuat ban Thé gisi) va phan tich mot sé
cach dich. Sau day 1a mot s6 vi du.

+ “The House of Representatives shall be composed of Members chosen every
second Year by the People of the several States, ...”. (Piéu, 1)
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Ban dich cua Pai st quan Hoa Ki (1): Ha vién sé gom c6 cac thanh vién ciz hai
nam mét lan dwge dan ching ¢ cac bang bau ra.

Ban dich cua Nha xuét ban Thé gi6i (2): Ha vién sé gom cac thanh vién duoc
dan ching ¢ c&c bang bau ra ci hai ndm mét lan.

Thyc chat vi tir shall trong phat ngdn nay duoc dung dé tuyén bd, gisi thiéu
quy dinh caa phap luat, mé ta luat, md ta co cau ciia mot thiét ché trong co quan lap
phap, d6 la Ha vién. Trong ca hai ban dich 1 va 2, tir sé dugc dung trude cac vi tur.
Xét trén cac tiéu chi twong duong dich thuat cua Koller (1979) thi twong duong gitra
c4c van ban luat phép & ngébn ngir gbc va ngdn ngir dich phai 1a kiéu twong dwong
chuan van ban. Van ban phap luat tiéng Anh khong c6 trudng hop mo ta, gisi thiéu
quy dinh luat ma lai khdng dung vi tir tinh thai shall cho nén khi chuyén dich, dich
gia cua ban dich 1 va 2 d tuan thi chuan van ban luat tiéng Anh va da ding tir sé
trude CAC Vi tir Vi ngit, c4c tAc gia mudn gitr nguyén cach dién dat quy udc nhu trong
ban gdc. Tuy nhién, khi md ta cac thiét ché, cac quy dinh cua luat, van ban luét tiéng
Viét khong dung tir sé. (Xét vi dyu: Quy pham thudc Piéu 7, Hién phap Viét Nam
1992: “Viéc bau cit dai biéu Quoc hgi va dai biéu Héi dong nhan dan tién hanh theo
nguyén tdc phé thdng, binh dang, triec tiép va bé phiéu kin.”...Trong toan b vin
ban Hién phap Viét Nam khong c6 mét quy pham nao cd tir sé trong cau trac).

Nhu vay ban dich 1 va 2 da tao ra cac ban dich khdng tuong duong vé chiic
ning cua cac don vi ngdbn ngit, va két qua 1a khong trong dwong chuan van ban,
khong twong duong vé y nghia can tai tao xét tir gc do van ban phép luat. Trén co
s& nhitng phan tich nay, ching toi dé xuat cach dich nhu sau:

Bén dich dé xuit (3): Ha vién bao gé‘m cac Thanh vién dwoc nhdan dan o cdac
Bang bau ra hai ndm mét lan;

Trong ban dich s6 3 khong c6 tir sé trude vi tir chinh, ndi dung caa ci 1a mo ta
co cau mot thiét ché theo quy dinh ciia Hién phap, twong duong véi cach dién dat
trong Hién phap Viét Nam. (Vi du: Piéu 1.Nude Céng hod xa hgi chii nghia Viér
Nam ...bao gom dat lién, cac hdi dao, ving bién va ving troi.”)

Ban dich s 3 bam séat y nghia cta ban gbc, nham ¢ géng gilp ngudi doc hiéu
dung nodi dung tinh than nguyén ban. Nhu vay, muc dich thdng béo cua ban dich van
ban luat dugc gitr nguyeén.

+ “... the Electors in each State shall have the Qualifications requysite for

Electors of the most numerous Branch of the State Legislature.” (Piéu I, 1)
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Ban dich ciia Nha xudt ban Thé gidi (2): “Cir tri ¢ méi bang phdi ¢ phdm
chdt can thiét nhw pham chdt cia cir tri ¢ bang c6 co quan ldp phap déng ddio
nhar”.

Ban dich ciia Pai sir quin Hoa K\ (1): Pai cit tri & méi bang phdi ¢6 pham
chdt can thiét nhw la pham chat cia Pai cik tri ¢ bang ¢é co quan ldp phdp dong
ddo nhdt”.

Ban dich dé xudt (3): Pai Ci tri & mbi bang phai du tiéu chudn nhw Pai Cir tri
& nhanh déng nhat thugc co quan ldp phdp ciia Bang.

Trg vi tu tinh théi “shall” trong truong hgp ndy mang nét nghia cua trg vi tu
tinh thai “must”, thugc nhom chirc nang 1 trong do cu c6 chira “shall” dugc dung
v6i nghia “must” ap dat nghia vu hodc doi hoi/yéu cau cua luat phap dbi véi mot
d6i tugng cu thé (specific person/entity), mot phap nhan cu thé. Nét nghia nay tuong
dwong Véi nghia cua vi tir tinh thai “phdi” trong vin ban phap luat tiéng Viét. Vi vay
trong ca ba ban dich déu c6 st dung vi tir “phdi” v6i nghia bit bugc rd rang. Dé biéu
hién nghia vy, yéu cau bit budc cua luat phap trong van ban Hién phap Hoa Ki dung
trg vi tir shall, trong van ban Hién phap Viét Nam ding vi tir phdi, nhu vay trong ca
hai ngdn ngir déu c6 cach dién dat twong minh va diéu nay d4 tao thuan loi cho céac
dich gia c6 duoc cac dich pham tuong dwong chuan vin ban theo quan diém cua
Koller, khi xem xét sy trong dwong gitra c4c van ban luat phap ¢ ngdn ngir gbc va
ngdn ngit dich. Tir sy trong duong Vé chire nang cia don vi ngdn ngit (shall ~ phaq)
mang lai su twong dwong chuan vian ban va két qua la twong duong vé ¥ nghia can
tai tao Xét tir goc do van ban phap luat. Piéu ndy ¢ ¥ nghia v clng quan trong
trong dich thuat van ban luat.

Thorton (1996) va cac nha ngdn ngit hoc dd khuyén céo cac chuyén gia lap
phap nén tranh viéc sir dung tro vi tir “shall” mot cach khong can thiét; va thay vao
do6 cac nha nghién ctru goi y st dung tro vi tr “must” trong cac cu ap dat nghia vu
hay “will” hozc thoi hién tai dbi voi cac cl phi nghia vu. Khi khdng phai d6i mat véi
nhiing tredng hop dung “shall” mot cach khdng can thiét, cac dich gia s& c6 thé tap
trung nghién ciru, xem xét van dé cé4c tang nghia cua shall & murc sdu hon, tinh té
hon, chinh x&c va hiéu qua hon ca tir goc do6 ngdn ngir phép li va khai niém phép Ii.
Khi c¢on nghi ngo, ban khoan vé viée xac dinh nghia cua tir “shall” cach tét nhit 1a
dich gia tham vén, trao ddi voi chuyén gia soan thao van ban luat do, hoic voi
chuyén gia chuyén nganh luat lién quan. Mot goi ¥ khac 1a dich gia c6 thé tham
chiéu t6i cac diéu khoan, quy pham khéc cua van ban.
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C6 thé n6i dién ngdn Hién phap Hoa Ki 1a mot ban cuong linh chinh trj c6 vai
trd to 1on d6i véi lich st phét trién cia Hoa Ki, mang déu 4n caa céc nha lap hién
xuat ching véi nhitng nhan thie, chinh kién vé x4 hoi Hoa Ki, vé thé gigi thoi ki do
va xu thé phét trién cia mot dat nude rong Ién nhu Hop ching qudc Hoa Ki. Cach
st dung ngdn ngit trong van ban gop phan quan trong tao nén mot ban Hién phap
cOn nguyén gié tri sau hon 200 nim. Viéc tim hiéu ngdn ngir vin ban nay Ia can
thiét va hiru ich cho cong tac dich thuét va hoc tap ngdn ngir phap luat. Trén day la
mot vai nhan xét ban dau vé mot hién twong ngdn ngir trong vin ban Hién phép Hoa
Ki, vé nhitng phuong tién ngdn ngit nhu cau ngdn hanh, vi tir ngdn hanh, trg vi tir
tinh thai may... xin duoc dé cap trong mot dip khac.
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Tom tit
Vé trg vi tir tinh thai shall trong dién ngén Hién phap Hop chiing qudc Hoa Ki

Bai viét nghién ctru cach str dung tro vi tir tinh thai shall trong dién ngon
Hién phap Hoa Ki, trén co s¢ do tac gia néu ra mot so van dé lién quan téi viec
dich thuat cac quy pham c6 chira tro vi tir ndy sang tiéng Viét. Phan tich cho thay
trai nguoc véi nhan thirc thong thuong, trong mot van ban quy dinh quyén va
nghia vu ciia cong dan va cac thiét ché, dé quy dinh cac nghia vy, trach nhiém,
cac nha lap hién Hoa Ki ¢4 khong sir dung tro vi tir must, mot tro vi tir ma dudng
nhu duong nhién d4 thé hién nghia bat budc, nghia vy hoic cim doan (must not).
Thay vao d6 shall dugc s dung day dac trong van ban, bao chira ca cac nét
nghia cia must va nhiéu tang nghia khac. Diéu nay gay khéng it khd khan cho
viéc tim hiéu va dich thuat vin ban.

Abstract
The use of shall in the Constitution of The United States of America

The article studies the use of shall as a modal auxiliary verb in the
Constitution of The United States of America. Then the author points out
problems arising in translation into Vietnamese language provisions using shall.
The analysis shows that, in contrast to the common understanding, in a discourse
providing rights and obligations of citizens and institutions as such, in order to
impose the obligation and liability, the Constitution makers have not used must,
which is considered certainly to denote obligation, compulsion or forbidden
behavior (must not). Instead, shall is used repeatedly in the discourse
encompassing the meaning of must and other meanings. This fact creates
difficulties in studying and translating the text.
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